I. INTRODUCTION
The Constitution guarantees due process protections to mentally ill persons whom the State wishes to involuntarily commit to mental institutions.
1 In jones v. United States, 2 the Supreme Court held that the government may confine to a mental institution for an indeterminate length of time defendants who establish by a preponderance of the evidence that they are not guilty of a crime by reason of insanity without violating the Due Process Clause. The Government may commit acquittees until they can prove by a preponderance of the evidence that they are no longer mentally ill or dangerous to themselves or society.
3 The period for which acquittees may be hospitalized bears no relation to the length of time they could have been incarcerated had they been convicted. 4 In arriving at this conclusion, the Court rejected the argument that insanity acquittees should be afforded the same procedural safeguards as persons who are committed to mental institutions via civil commitment proceedings. 5 This Note argues that the Court's decision is an externalization of a growing fear among the general public that too many "guilty" people escape confinement by use of the insanity plea. 6 The majority does not follow explicitly the usual due process analysis of balancing competing governmental interests with the interests of the individual. As a result, persons who have been acquitted by reason of insanity are indefinitely committed to mental institutions without a correct weighing of their interests in escaping involuntary hospitalization.
II. FACTS AND BACKGROUND
Police arrested petitioner Michael Jones on September 19, 1975 , for attempting to steal a jacket from a department store in Washington, D.C. 7 He was arraigned the following day in the Superior Court of the District of Columbia on a charge of petit larceny, a misdemeanor carrying a maximum jail sentence of one year. 8 Two days later, the court ordered Jones committed to St. Elizabeths, a public mental hospital, for a determination of his competency to stand trial. 9 Approximately six months later, the District of Columbia Superior Court ruled, on the basis of testimony of a hospital psychologist, that the petitioner was competent to stand trial.' 0 When Jones pleaded not guilty by reason of insanity, the Government did not contest the plea. The Superior Court found Jones not guilty by reason of insanity and, pursuant to Section 24-301(d)(1) of the District of Columbia Code, 1 committed the petitioner to St. Elizabeths.' 2 On May 25, 1976, at the fifty-day hearing required by statute,' 3 the court found that Jones was still mentally ill and, as a result, constituted 7 Jones v. United States, 103 S. Ct. 3043, 3047 (1983) .
8 See D.C. CODE ANN. § 22-103, 22-2202 ANN. § 22-103, 22- (1981 . 9 Jones, 103 S.Ct. at 3047; see D.C. CODE ANN. § 24-301(a) (1981) . Under the statute, persons are of unsound mind or mentally incompetent if they are unable to understand the proceedings against them or to assist in their own defense. D.C. CODE ANN. § 24-301(a).
10 Brief for Petitioner at 7, Jones v. United States, 103 S. Ct. 3043 (1983) . On March 2, 1976, a hospital psychologist reported that Jones was competent to stand trial but had suffered from "[s]chizophrenia, paranoid type" on the date of the offense, and that the offense was a product of this mental disease. Jones, 103 S. Ct. at 3047.
11 D.C. CODE ANN. § 24-301(d) (1) provides: If any person tried upon an indictment or information for an offense raises the defense of insanity and is acquitted solely on the ground that he was insane at the time of its commission, he shall be committed to a hospital for the mentally ill until such time as he is eligible for release pursuant to this subsection or subsection (e) of this section. 12Jones, 103 S.Ct. at 3047.
D.C. CODE ANN. § 24-301(d)(2) provides:
(A) A person :onfined pursuant to paragraph (1) of this subsection shall have a hearing, unless waived, within 50 days of his confinement to determine whether he is entitled to release from custody. At the conclusion of the criminal action referred to in paragraph (1) of this subsection, the court shall provide such person with representation by counsel. ...
(B) If the hearing is not waived, the court shall cause notice of the hearing to be served upon the person, his counsel, and the prosecuting attorney and hold the hearing. Within 10 days from the date the hearing was begun, the court shall determine the issues and make findings of fact and conclusions of law with respect thereto. The person confined shall have the burden of proof. If the court finds by a preponderance of the evidence that the person confined is entitled to his release from custody, either conditional or unconditional, the court shall enter such order as may appear appropriate.
[o7 a danger to himself and others. 1 4 The court did not conduct another release hearing until February 22, 1977,15 by which time Jones had been hospitalized for more than the maximum period of one year that he could have spent in prison had he been convicted of the original misdemeanor charge. 16 On this basis, Jones argued that the Due Process Clause of the fifth amendment and its inherent principle of equal protection required his release or a new commitment hearing pursuant to civil commitment standards. 17 The Superior Court rejected this argument and denied his request for a civil commitment hearing. Petitioner's involuntary commitment to St. Elizabeths continued.' 8 III. THE SUPREME COURT'S DECISION The Supreme Court, Justice Powell writing for the majority, affirmed the decision of the District of Columbia Court of Appeals.' 9 The
Court held that the District of Columbia statutory scheme that permits indefinite hospitalization of insanity acquittees is not offensive to the Constitution, even though the Government need never carry the burden of proof as to the mental illness or dangerousness of the acquittee. 2 0 Furthermore, the period of hospitalization need bear no relation to the hypothetical prison term that the acquittee would have served upon conviction of a crime.
2 '
The Court first recognized that any commitment requires due process protections because it involves a deprivation of liberty. The Court found that because the defendant committed a crime he is likely to be dangerous presently. 27 The evidence of the crime, it said, "may be at least as persuasive as any predictions about dangerousness that might be made in a civil-commitment proceeding. ' 28 In light of "uncertainty of diagnosis in this field [psychiatry] and the tentativeness of professional judgment," 29 the courts should defer to reasonable judgments by the legislature in finding the commission of a prior crime adequate prediction of future dangerousness.
30
The Court also held that Congress reasonably could determine that the insanity acquittal supports an inference of continuing mental illness. 3 S. 715 (1972) , in which it held that the State cannot constitutionally commit persons for an indefinite period simply because they are incompetent to stand trial. In Jackson, "there never was any affirmative proof that the accused had committed criminal acts or otherwise was dangerous,"Jones, 103 S. Ct. at 3049 n.12, whereas an insanity acquittal implies proof beyond a reasonable doubt that the acquittee committed a crime. S. 366, 375 (1956) ). The Court accepted the proposition asserted by the Government that " [t] his affirmative finding of the past commission of a dangerous act anchors the commitment decision in a way that has no counterpart in ordinary civil commitment proceedings, which often rest entirely upon unavoidable speculative professional assessments of future dangerousness." Brief for the United States at 36, Jones v. United States, 103 S. Ct. 3043 (1983 36 Id. at 3051. 37 441 U.S. 418 (1979) . In Addington, the appellant's mother sought to have him civilly committed to a state mental institution. The appellant contended that, to adequately assure him of due process protections, the Court should have required the State to prove that he was mentally ill and dangerous "beyond a reasonable doubt." Id. at 427. The Court held that states may choose to use any standard of proof in civil indefinite commitment proceedings, provided that they require at least a preponderance of the evidence. Id. at 432-33. It found that to require the Government to prove beyond a reasonable doubt that persons are fit for civil commitment is too difficult and unnecessarily interferes with the Government's legitimate purposes. The Court specifically approved a "clear and convincing evidence" standard. 39Jones, 103 S. Ct. at 3051. The Court noted the concern in Addington that members of the public could be committed due to idiosyncratic behavior that might appear to be mental illness but is generally acceptable behavior. Id. Since the risk of erroneous commitment is severe, the Addington Court placed the burden of proof on the Government in civil commitment cases, forcing it to bear the risk of possible error. 441 U.S. at 427. The Jones Court found this risk diminished in cases of insanity acquittals because the defendant raises and
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[Vol. 74 insanity acquittees, the Court reasoned that identical procedural protections are not required for civil and criminal commitment procedures. The Court concluded that " [t] he preponderance of the evidence standard comports with due process for commitment of insanity acquittees. ' '40 Finally, the Court held that petitioner was not entitled to release even though he had been hospitalized for longer than he could have been incarcerated had he been convicted. The Due Process Clause "requires that the nature and duration of commitment bear some reasonable relation to the purpose for which the individual is committed. Courts commit insanity acquittees to treat their mental illness and protect them and society from their potential dangerousness. Because no one can predict the length of time needed for recovery, "Congress has chosen, as it has with respect to civil commitment, to leave the length of commitment indeterminate, subject to periodic review of the patient's suitability for release." ' 42 The Court reasoned that the length of the potential criminal sentence is of no relevance to the length or purpose of commitment: "A particular sentence of incarceration is chosen to reflect society's view of the proper response to commission of a particular criminal offense, based on a variety of considerations such as retribution, deterrence, and rehabilitation." 43 An insanity acquittee is committed to encourage recovery from continuing mental illness and dangerousness rather than to punish the individual. Therefore, a criminal sentence should not limit the length of time an acquittee may be required to spend in an institution."
IV. THE DISSENTING OPINIONS
The dissent, written by Justice Brennan, with whom Marshall and Blackmun joined, began by restating the question presented. The dissent argued that the issue was not whether the petitioner must be released because he had been hospitalized for longer than the length of the prison sentence he might have served had he been convicted; rather, proves his insanity and a crime is not "'within a range of conduct that is generally acceptable.'" 103 S. Ct. at 3051 (quoting Addington, 441 U.S. at 426-27).
The Addingion Court was also concerned with the stigma to the individual caused by civil commitment. 441 U.S. at 426. In cases involving insanity acquittals, the acquittee is already stigmatized by the verdict of "not guilty by reason of insanity." The small increment the commitment may add to the stigma "causes little additional harm in this respect." Jones, 103 S. Ct. at 3051 n.16. The dissent recognized that the Supreme Court has employed a balancing test to decide cases involving due process requirements for the indefinite commitment of mentally ill persons.
4 7 Three factors are at the core of these cases: "[T]he governmental interest in isolating and treating those who may be mentally ill and dangerous; the difficulty of proving or disproving mental illness and dangerousness in court; and the massive intrusion on individual liberty that involuntary psychiatric hospitalization entails. '48 The petitioner contended that the balance to be struck in the case of an insanity acquittee is the same as that for a person who is civilly committed. Because the Government has no greater interest in indefinitely committing insanity acquittees than it does with civilly committed persons, the same due process standards should apply to the commitment procedures of both categories of individuals. 49 The dissenting Justices ultimately agreed with this argument, contending that, beyond the period of the maximum sentence for a crime, insanity acquittees must either be released or recommitted under the standards of Addington and O'Connor.
50
The dissent began its analysis by noting that insanity acquittees are different from other candidates for commitment because the verdict of not guilty by reason of insanity implies beyond a reasonable doubt that the acquittees in fact committed the criminal acts with which they were charged.
5 1 The dissent said that this finding might justify punishment of the acquittee, but noted that the Government disclaims any interest in punishment. Despite the implicit proof of the commission of a criminal act, the Government must still meet its separate burden of proof of establishing by clear and convincing evidence mental illness and dangerousness in order to indefinitely commit an insanity acquittee. First, it is inconsistent with precedents of the Court in other commitment contexts to find that the combination of past criminal behavior and mental illness justifies indefinite commitment without the benefits of the civil commitment due process standards.
5 3 In past cases in which the Court had some evidence that the defendant had committed a crime, it nevertheless required that the defendant be committed pursuant to civil commitment standards that afforded due process protections.
4
Second, the dissent noted that in the Court's past decisions, it has weighed the Government's interest in accurate, efficient commitments and the individual's interest in liberty and autonomy, deciding that the Government may not indefinitely commit a person unless it proves by clear and convincing evidence that the defendant is mentally ill and dangerous.
5 5 An insanity acquittal of a "single, nonviolent misdemeanor" does not provide an adequate substitute to such constitutional protections.
56
While the verdict is "backward looking" in that it is a report on the state of affairs at the time of the crime, a commitment decision should be a judgment concerning the present and future.
5 7 The dissent, however, found the occurrence of prior non-violent misdemeanors to have no predictive value as to future commission of crimes:
58 "It is completely unlikely that persons acquitted by reason of insanity display a rate of future 'dangerous' activity higher than civil committees with similar arrest records, or than persons convicted of crimes who are later found to be mentally ill. ' '5 9 Therefore, an acquittal by reason of insanity does not provide a "sound basis for determining dangerousness." 6°T hird, the dissent offered less restrictive alternatives by which the Government could satisfy its interests while maintaining due process protections for insanity acquittees. At some point, however, the Government must satisfy the civil commitment requirements by proving the defendant mentally ill and dangerous by clear and convincing evidence. 6 2 Because Jones could have been sentenced for a maximum period of one year had he been convicted, the dissent argued that he should have received due process protections identical to those provided for civilly committed persons after that time had passed.
63
Fourth, the dissent recognized that the risk of falsely committing an insanity acquittee is no less than the risk incurred by a civilly committed person.4 While the majority reasoned that there is a reduced risk of error because the Government has shown that the defendant committed an act "unacceptable" to society in violating the criminal law, the dissent emphasized that unacceptability alone will not justify commitment; the defendant must be dangerous as well. 65 Moreover, although the risk of stigmatization may be reduced for insanity acquittees, this reduced risk does not lessen the severe intrusion on the acquittee's interest in avoiding involuntary commitment. For example, "confinement in a mental institution is even more intrusive than incarceration in a prison," 66 because in addition to the deprivations of liberty that occur in a prison, a person committed to a mental institution may not even be free to reject medical treatment.
67
V.
ANALYSIS
Since 1970, a defendant in the District of Columbia who raises the insanity defense has had the burden of establishing insanity by a preponderance of the evidence. 68 Previously, in an adjudication in which the sanity of the defendant was in question in the District of Columbia, the burden of proof always had rested upon the prosecution to prove the defendant's sanity beyond a reasonable doubt. Congress provided for a hearing within fifty days of the initial commitment at which acquittees, represented by counsel, may establish eligibility for release by proving that they are no longer mentally ill and dangerous. 79 Whereas the focus in the original criminal trial is on the defendant's condition at the time of the crime, the emphasis in this hearing is on present mental condition. Thus, under the District of Columbia statutory scheme an insanity acquittee may be indefinitely committed without the Government bearing the burden of proof as it must in civil commitment proceedings. The fifth amendment to the United States Constitution provides: "No person shall. . . be deprived of life, liberty or property without due process of law. .... 80 The fifth amendment protects individuals from 77 A standard of proof reflects society's decision about the degree of certainty factfinders should have in the correctness of the conclusions they draw as to the facts in any particular case. Addington v. Texas, 441 U.S. 418, 423 (1979) ; In re Winship, 397 U.S. 358, 370 (1970) . The standard of proof "serves to allocate the risk of error between litigants and to indicate the relative importance attached to the ultimate decision." Addington, 441 U.S. at 423. Where the defendant risks only monetary loss, the plaintiff must prove his case by a mere preponderance of the evidence. Where the defendant's individual liberty is at stake, as in criminal cases, however, courts require the Government to convince the factfinder of the defendant's guilt beyond a reasonable doubt. Between these two extremes exists an intermediate standard of "clear," "cogent," "unequivocal" or "convincing" evidence. The Court stated in Addington:
One typical use of the standard is in civil cases involving allegations of fraud or some other quasi-criminal wrongdoing by the defendant. The interests at stake in those cases are deemed more substantial than mere loss of money and some jurisdictions accordingly reduce the risk to the defendant of having his reputation tarnished erroneously by increasing the plaintiff's burden of proof. Similarly, this Court has used the "clear, unequivocal and convincing" standard of proof to protect particularly important individual interests in various civil cases.
Id. at 424 (citations omitted); see C. MCCORMICK, EVIDENCE § § 339-340 (1972) Under a due process analysis, the individual interest involved is the fundamental right to personal liberty. 84 As the dissent in Jones noted, persons committed to mental institutions suffer even more than those committed to prisons because, in addition to having restrictions upon their associations and activities, mental patients may be unable to withhold consent for medical treatment.
8 5
The Government's interests in the commitment of insanity acquittees are clear. The Government seeks to provide care to those citizens who are unable to care for themselves.
8 6 More importantly, the State has an interest in protecting the public from dangerous individuals, including those who are mentally ill.87 InJones, Justice Powell accepted the governmental purposes of protecting society and treating the individual as legitimate bases for indefinitely committing a person who is mentally ill and dangerous without mentioning the individual interest in liberty that is infringed by the confinement.
8 s The Court equated the verdict of not guilty by reason of insanity with a finding of mental illness and dangerousness, and therefore concluded that the verdict itself sufficiently justified indefinite commitment. The Government need never prove that an insanity acquittee is presently mentally ill and dangerous.
8 9
The Court should have employed a separate due process analysis to the case at hand because the deprivation of liberty is so severe. Instead, the Court relied on a congressional decision that insanity acquittees are class of defendants a substantial benefit available to another class of defendants under the Equal Protection Clause. Bearden v. Georgia, 103 S. Ct. 2064 Ct. , 2069 Ct. (1983 automatically subject to indefinite commitment to a mental institution. It disregarded any psychological data pertaining to the predictive value of a crime committed by an individual who was mentally ill. In addition, the Court neglected to note fully the individual's interest in avoiding indefinite commitment to a mental institution. Therefore, the Jones Court overstated the Government's interest and underestimated the individual's interest in liberty. 90 The Court reached this erroneous result because it relied on two false assumptions: (1) the insanity acquittal sufficiently proves mental illness and dangerousness so as to justify commitment; and (2) the risk of erroneous commitment is less in confinements resulting from insanity acquittals than in those resulting from civil commitment proceedings. The Court reasoned that because the prosecution has shown beyond a reasonable doubt that insanity acquittees committed a crime, they are proven dangerous. The Court also reasoned that a showing of past insanity suggested that acquittees continue to be insane. 92 In support of its argument, the majority cited Lynch a. Overholser 93 as stating that " [t] he fact that the accused was found to have committed a criminal act is 'strong evidence that his continued liberty could imperil "the preservation of the peace." ' "94 The Lynch Court went on to state, however, that "[i]t no more rationally justifies his indeterminate commitment to a mental institution on a bare reasonable doubt as to past insanity than would any other cogent proof of possible jeopardy to 'the rights of persons and of property' in any civil commitment. ' 95 In Lynch, the Court asserted that past criminal conduct serves only as evidence of present dangerousness, whereas in Jones the Court construed the crime as conclusive proof of present dangerousness.
The District of Columbia Circuit Court had decided previously that proof of a crime does not automatically prove dangerousness. In tions. In Bolton v. Harri, 9 7 the court interpreted the Supreme Court's decision in Baxstrom to mean that "the commission of criminal acts does not give rise to a presumption of dangerousness which, standing alone, justifies substantial difference in commitment procedures and confinement conditions for the mentally ill."98 Additionally, the dissent in Jones noted that "[n]one of the available evidence that criminal behavior by the mentally ill is likely to repeat itself distinguishes between behaviors that were 'the product' of mental illness and those that were not."
99
The majority cited no empirical evidence for its assumption that the commission of a crime indicates present dangerousness and mental illness.100 While the dissent argued that "mere statistical validity is far from perfect for purposes of predicting which individuals will be dangerous,"
' 10 the majority chose to accept the legislative determination that a previous crime indicates future dangerousness. The Court instinctively reacted that if persons have committed crimes in the past, they are likely to do so again in the future. The majority's suggestion that concrete evidence of the crime "may be at least as persuasive as any predictions about dangerousness that might be made in a civil-commitment proceeding"' 0 2 begs the question. As one commentator suggested, because a lower standard of proof for the commitment of insanity acquittees cannot be explained by the normal concern for protecting the community, the lower standard implicitly contains elements of punishment.
3
The Court or Congress should define the term "dangerous" more precisely; without such a definition, it is impossible to determine whether persons truly should be committed indefinitely for the protection of themselves and society. The Court insisted that dangerous does not mean violent, but it failed to define "dangerous." Few persons would equate an attempt to steal a coat with "dangerousness" as that word is used in everyday language.104 99 103 S. Ct. at 3058 (Brennan, J., dissenting). 100 Se id. at 3049-50 n.13. 101 Id. at 3057 (Brennan, J., dissenting). 102 Id. at 3049. 103 Note, supra note 5, at 607. 104 Cf. CONN. GEN. STAT. § 53a-47(b) (Supp. 1981), which requires that, to warrant commitment to a mental hospital following an insanity acquittal, the Government in a separate commitment hearing prove by a preponderance of the evidence that persons are "mentally ill to the extent that [their] release would constitute a danger to [themselves] or others." The Commission comment following the 1971 version of the statute, which is identical to the current version, does not confine "danger to himself or others" to physical danger, but includes those who are a danger to the property of others in some cases. CONN. GEN. STAT. § 53a-47(b) Comment (1971) .
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The Court did not find it unreasonable for Congress to determine that the insanity acquittal supports an inference of continuing mental illness. ' 0 5 The time span between the commission of the crime and the commitment hearing, 10 6 however, may present adequate time for recovery. The Court recognized that, at the required fifty-day hearing, acquittees are given a "prompt opportunity to obtain release." 1 0 7 Individuals, however, cannot easily prove they are no longer mentally ill after they have been so labeled: "It is extremely difficult to overcome a label of mental illness since mental health professionals' perceptions of the individual's behavior are colored by the diagnosis of mental illness." 08 The Court, therefore, incorrectly equated the verdict of not guilty by reason of insanity with a finding of present mental illness and dangerousness. Using the verdict only as evidence of present mental illness and dangerousness would serve the congressional aim of confining those who present harm to society. The verdict should not excuse the Government from bearing the burden of proof in a separate commitment hearing.
09
The majority concluded that insanity acquittees need not be afforded the same due process protections as persons who are to be civilly committed because insanity acquittees incur a smaller risk of erroneous At most, an insanity acquittal means that at the time the charged crime was committed, which ordinarily would be months or sometimes years before the Section 301 (d) hearing, there was a reasonable doubt that the defendant was free of such an illness. Since a reasonable doubt as to sanity is hardly tantamount to a conclusion of mental illness, there may well be only the flimsiest relation between the Government's failure to prove past capacity and current incapacity. Thus, it can hardly be argued that the prior acquittal, standing alone, has any necessary bearing as a factual matter on the mental illness finding to be made in the Section 301(d) hearing. Id. at 613-14 (footnote omitted). 379, 381-87 (1973) cited in Note, supra, at 387 n.63.
Even if acquittees can prove that they are no longer mentally ill and dangerous, their release still may be difficult to obtain. In Utah v. Jacobs, No. 18173, slip. op. (Utah Aug. 26, 1983) , the court refused to release an insanity acquittee-even though he could function adequately and without danger in the community if his medication was carefully supervisedbecause there existed no means of supervision. The Government, however, may commit to a mental institution only defendants who are presently both mentally ill and dangerous. The Court's suggestion that the proof of a crime warrants commitment must be based on the Court's assumption that evidence of past criminal behavior constitutes proof of present dangerousness. If this assumption is erroneous, as this Note argues, then the risk of erroneous commitment of the insanity acquittee remains significant. The Court could only justify confinement based upon proof of the crime as punishment of the perpetrator. Punishment, however, is contrary to the rationale of the insanity plea."
13
Although the Court spoke of the risk incurred by the acquitee, perhaps it implicitly employed the analysis used in United States v. Brown. 114 In that case, the Court of Appeals for the District of Columbia determined that the risk of error incurred by society in civilly committing a person is less than that in committing an insanity acquittee:
If there is an error in a determination of mental illness that results in a civil commitment, a person may be deprived of liberty although he never posed any harm to society. If there is a similar error in confinement of an insanity-acquitted individual, there is not only the fact of harm already done, but the substantial prospect that the same error, ascribing the quality of mental disease to a less extreme deviance, resulted in a legal exculpation where there should have been legal responsibility for the antisocial action. 1
5
The court in Brown concluded that, because of the risk that persons will be acquitted when they are not really mentally ill, insanity acquittees should be confined for a defined period; thereafter, continued detention "should be governed by the same standard of proof as applies to civil commitments.""16 The majority inJones accepted the premise of Brown without reaching its result. separately. The questions of who bears the burden of proof and of the appropriate standard in the criminal trial are not the issues injones. An involuntary commitment of an insanity acquittee should be based upon the need for treatment of the acquittee and for protection of the public. A commitment following an insanity acquittal is not designed to compensate for the possibility of an erroneous acquittal of one who is not mentally ill. I18 The Brown analysis seems to inject a punitive aspect into the commitment of an insanity acquittee. The Government, however, disclaims any punitive motive as inconsistent with the insanity plea."
19
The purpose of the insanity plea is not to allow people who commit criminal acts to avoid incarceration; rather, the insanity plea recognizes that people should be punished only if they are blameworthy or suitable subjects of deterrence. 12 0 For example, society has chosen to release children from the full burden of adult responsibility because they lack mature judgment.
12 1 Society also excuses those who have less than full moral culpability for their actions because of mental illness:
122
The legal and moral traditions of the western world require that those who, of their own free will and with evil intent (sometimes called mens rea), commit acts which violate the law, shall be criminally responsible for those acts. Our traditions also require that where such acts stem from and are the product of a mental disease or defect . . . moral blame shall not attach, and hence there will not be criminal responsibility.'
23
Any theory that justifies commitment as a form of punishment is not in accord with the purpose of the insanity plea. The goals of punishment include retribution, deterrence, and rehabilitation.
124 These goals, however, can be achieved only when punishment is imposed upon those 118 See Note, supra note 5, at 618. That Note asserts that courts employ a "cleanup doctrine" by assigning different commitment procedures for insanity acquittees: " [M] who are responsible for their crimes and have control of their actions. 1 25 An insanity acquittee has been found by the Court to lack that requisite control and, therefore, should not be subject to punitive measures. It is upon this theory that the majority refuses to recognize a relation between the maximum possible criminal sentence and the amount of time the acquittee must be committed for psychiatric treatment. 126 The Court was correct in recognizing the absence of punitive aims behind commitment following an insanity acquittal. It should have extended this reasoning and afforded insanity acquittees the procedural protections afforded in civil commitment proceedings.
The Court's decision that the Government need never prove the acquittee's continuing mental illness and dangerousness, as is required in civil commitment proceedings, suggests that it believes that insanity acquittees should not be released from moral and legal culpability for their actions. The dissent noted that it is not criminal activity that distinguishesJones from previous cases.' 27 The true distinguishing factor is simply that Jones asserted his own insanity defense. Apparently, the Court finds the insanity defense suspect and open to abuse; thus, the Court has merely ratified Congress' intent to stop the "revolving door."1 28
VI. CONCLUSION
The Court in Jones determined that insanity acquittees may be indefinitely committed on the basis of the verdict of not guilty by reason of insanity at their criminal trials. They need never be afforded the due process protections required for a civil commitment. This holding is erroneous because it is founded upon the false assumptions that an insanity acquittal is equivalent to a finding of fresent mental illness and dangerousness and that the risk of erroneous commitment is less for an insanity acquittee than for a civilly committed person.
The decision in Jones reflects a conservatism on the part of the Court and a withdrawal from its previous view of the role psychology and psychiatry can play in the law. At the time of Durham v. United States,1 29 courts-seemed to have had faith that advances in the field of psychiatry would allow courts to distinguish between those who should be held criminally responsible for their behavior and those who should be treated rather than punished. Injones, the Court rejected the valid- ity of psychiatric opinion and testing, prefering to rely on the judgment of the legislature.
Public opinion polls suggest that many people believe that the insanity defense has been open to abuse, allowing persons who are truly dangerous back out on the streets. 1 30 Society abhors this result; large numbers of people believe that those who have committed crimes should be held responsible regardless of their mental state at the time of the crime and that the insanity plea should be eliminated totally.
1 31 The Court in Jones reflects this attitude in its decision to require that the one who commits a crime, and is thereafter acquitted, prove the lack of present insanity and dangerousness rather than requring the Government to prove continuing mental illness and dangerousness. Such a holding, however, is completely contradictory to the fundamental basis of American criminal law. The Court should have held that the acquittal released the acquittee of responsibility for the crime; the acquittee, therefore, has the same status as a person whom the Government wishes to civilly commit. Therefore, confinement after the initial fifty-day commitment should require a separate commitment hearing at which the crime and the insanity acquittal may be used as significant evidence of the requisite mental illness and dangerousness warranting confinement. News poll showing that 87% of the public thought many murderers were not sent to jail because of insanity pleas).
131 Id. The poll showed that 70% of the public favored total elimination of the insanity defense. Id.
